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Ill. Does a motion for summary judgment admit the facts stated in 
the complaint, and if so, is it permissible for the trial judge to grant a 


motion for summary judgment as a matter of law? 
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No. 14,519 


CARL A. S. COAN, JR., 
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VICTOR J. ORSINGER and 
TYLER GARDENS INCORPORATED, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction in this Appellate Court is derived from Title 28 
Section 1294, U. S. Code. 


STATEMENT OF THE CASE 


Appellant, (Plaintiff below), Carl A. S. Coan, Jr., in the presence 
of witnesses, discussed with the Defendant appellee, Victor J. Orsinger, 


the terms of a contract for the personal services of Appellant whereby 


the latter was to assume the duties of resident manager of the apart- 
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ments known as Tyler Gardens, Inc., during attendance of the Appellant 


as a Student in law school. This discussion took place on Sunday, 
September 30, 1956, and on Monday, October 1, 1956, the Appellant and 
in the presence of Abe Tolkins, orally agreed (in the office of appellee 
Victor J. Orsinger in Washington, D. C.) to the terms including con- 
sideration for this employment; appellant was to receive compensation 
for his services in the amount of $75.00 per week and in addition, he 
was to be furnished an apartment in Tyler Gardens. While the rent 
normally fixed for this apartment was $93.00 per month, it was mutually 
agreed that appellant Coan, as part of the consideration for his services, 
was to occupy it rent-free for the duration of his employment. 


The appellant, acting in good faith and in reliance on this offer, 
relinquished his position, gave up his apartment which he had just re- 
decorated at his. own expense, and moved his family to the aforesaid 
apartment in Tyler Gardens at considerable expense to him. He assumed 
the duties of resident manager of Tyler Gardens as assigned to him by 
defendant Orsinger and at about the same time began his law studies. 
Suddenly, without previous notice, appellee Orsinger, by letter dated 
November 16, 1956, and received by appellant on November 17, 1956, 
summarily discharged appellant Coan from his duties as resident 
manager. On December 1, 1956, in an interview in appellee's office, 
in Washington, D. C. Appellee Orsinger confirmed the contents of his 
letter purporting to discharge appellant Coan. 


Appellee ignored a letter request by Appellant's attorney to settle 
appellant's claim for damages as a result of appellee's breach of the 
contract. Suit was accordingly filed in the U. S. District Court for the 
District of Columbia on February 15, 1957, against the two appellees 
herein, Victor J. Orsinger and Tyler Gardens, Incorporated, to recover 
damages in the amount of $12,829.00. 


Appellee Orsinger moved the court to dismiss the complaint on 
March 7, 1957, stating that it failed to state a claim upon which relief 
could be granted, and claiming that Orsinger made the contract as 
agent on behalf of his corporate principal. 





3 
On the same date, March 7, 1957, appellee Tyler Gardens (a 
Corporation) moved the court for a more definite statement, claiming 
that the allegations as to when the contract was made and the duration 
of the employment were ambiguous. On March 29, 1957, the United 
States District Court denied both of the aforesaid motions. 


Appellees then moved for leave to take appellant Coan's deposi- 
tion; this was accomplished on April 26, 1957. In the meantime, ap- 
pellee Orsinger filed his answer to the complaint. He denied having 


entered into the contract with appellant Coan as to himself, but ad- 


mitted it to be the contract of Tyler Gardens Corporation, whose agent 
he claimed to be in the making of the contract. 


On March 11, 1958, both appellees (Orsinger and Tyler Gardens) 
moved the Court for summary judgment. In support of this Motion, 
affidavits of appellee Orsinger and one A. M. Tolkins, alleged to be 
General Manager of Tyler Gardens, were filed. Appellee Orsinger's 
affidavit was in the form of a self-serving declaration stating in narra- 
tive form his recollection of the events which had occurred. He ad- 
mitted making the contract, but contended that it was terminable at will. 
The affidavit contained conclusions of law and was not in proper form. 
It also quoted statements made by appellant Coan in his deposition, but 


out of context. 


On March 19, 1958, appellant Coan filed his opposition to this 
Motion for summary judgment. On April 21, 1958, the parties appeared 
before the Motions Judge to present oral argument on the Motion. 


On the same day, following oral argument, the Court took appel- 
lees’ motion under advisement and appellant moved the Court to allow 
him to file an amendment to his complaint. On May 5, 1958, the 
Motions Judge granted appellee's motion for summary judgment without 
filing any opinion or stating any reasons in support of his order dis- 
missing appellant'Coan's complaint. 


Thereupon, appellant filed his notice of appeal in this Honorable 
Court on May 9, 1958. 
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STATEMENT OF POINTS 


POINT I 


Where both parties admit that there is an oral contract but differ 
as to the terms thereof, the contract is ambiguous and evidence should 
be admitted to show the true nature of the undertaking and its duration. 


SUMMARY 


The contract was to continue during the time that appellant 
remained in law school as a student. While the parties contemplated 
that appellant would be graduated from law school they also contemplated 
an earlier completion of appellant's performance of the contract by the 
cessation of appellant's studies. 


ARGUMENT 


Appellee Orsinger, in his affidavit in support of his motion for 
summary judgment states: 


"Speaking for myself and on behalf of the Corporate 
Defendant, I deny making the contract alleged in 

the complaint. The agreement made with the Plain- 
tiff was a parol contract of employment terminable 
at will.” 


Plaintiff in his complaint (page 2) and his deposition (pages 12, 13, 
14; 15) maintains that the contract was for the duration of "his studies 
of law as a student duly matriculated in Georgetown University Law 
Center, Washington, D. C., or was obliged to discontinue these studies." 


| These two statements are in conflict with each other and conse- 
quently since the terms of the contract are in dispute they create a 
question of fact which should be determined in the same manner as 
other questions of fact. As the Court said in the case of the United 
States v. Northern Pacific Reuway Co., C. A. 8, March 1951, (188 F. 2d 
277): 


"When it is once established that the contract is 
ambiguous then the meaning of its terms is a 
matter of fact to be determined in the same 
manner as other questions of fact." 
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That the terms of this contract are ambiguous is evidenced by the 
statement of Appellee Orsinger on page 2 of his affidavit: 
".,. I suggested that I might be able to offer a less 
precarious position but with compensation which 
would enable the plaintiff to take care of himself 
and his family and finance his education. My 
interest in the plaintiff was aroused because, I, too, 


had once had the double burden of financing my law 
school education and taking care of my family." 


[emphasis added] 

The fact that appellee Orsinger on page one of his affidavit says 
the agreement made was a parol contract of employment at will and on 
page two of the same affidavit he indicates that he offered appellant a 
position which was to take care of the latter and his family and finance 
his education, demonstrates that the employment was to continue during 
appellant's law school education. This fact is confirmed by the affi- 
davits of Carl A. S. Coan, Sr. and Frank P. Fitzmaurice, both of whom 
were present when appellee Orsinger's offer of employment was made 
to appellant Coan. Appellant relies upon the law as stated in the case of 
Severson v. Fleck, C.A. 8, Feb. 1958, (251 F. 2d 920), at page 923: 

"The law is 'that the terms of a contract, if it be 
ambiguous, are matters of fact to be determined 

in the same manner as other facts; by the jury, if 
it be a jury case, or by the court, if a'jury be 
waived; while the construction of the contract and 
its legal effect are questions of law for the court'." 
(citing many cases) [emphasis added] 

Both parties agree that a contract was made but differ as to the 
terms thereof; hence, its terms are ambiguous and the law, as stated 


above, is to the effect that the terms of a contract are matters of fact. 


Appellant requested a jury trial but was denied the right to a trial by 


jury when the motions Judge granted appellees' motion for a summary 
judgment on the pleadings. 
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POINT If 


Where a party has relied and acted on an offer to his detriment, 
the offeror is estopped to withdraw that offer while the offeree con- 
tinues his performance, nor can the offeror assert the defense of the 
Statute of Frauds where he alleges that the contract cannot be performed 
within one year where heis estopped by having induced the offeree 
to change his position in reliance on the aforesaid offeror. 


SUMMARY 


Appellant Coan, having been offered a position as Resident 


Manager of Tyler Gardens by appellee Orsinger, accepted this position, 
either by words in the interview on Monday, October 1, 1956, or, in 

the alternative if the offer was unilateral, by his actions in moving him- 
self and family to Tyler Gardens and performing the duties of resident 
manager. 


ARGUMENT 


Whether appellee Orsinger's offer is considered as unilateral or 
bilateral, and this again presents a question of fact to be determined by 
the jury, appellees are estopped: 


1. To withdraw the offer so long as the offeree Coan is perform - 
ing his duties, Rague v. New York Evening Post Publishing Company, 
6 (ee Eee / Ompany 
(164 App. D. 126) (N. Y.) 


2. To interpose the defense of the statute of frauds (Title 12 
Sec. 302, D. C. Code) in the event that the jury finds as a fact that the 
offer was to make a bilateral contract for a period greater than one 
year since they have induced the appellee to change his position in 
reliance on their offer and he has suffered damages thereby, Townsend 
v. Fibreboard Product s Co. (202 F. 2d 180) (C.A..9), Williston on Con- 
tracts, 3d Ed., § 139-140, and cases quoted and cited therein. 

The courts are reluctant to permit parties to an acknowledged 
contract to have recourse to the defense of the statute of frauds, 
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especially where the statute is to be used "tas a sword (to strike down 
an existing contract, as here) rather than as a shield." This growing 
trend to regard the defense of the statute of frauds with suspicion and 
disfavor is demonstrated by the case law and exemplified by the fact 
that Great Britain, where the statute originated, has seen fit to repeal 
the entire statute excepting only the provision to the effect that oral 
agreements "to be answerable for the debt, default or miscarriage of 
another" shall be unenforceable. 


POINT It 


A summary judgment on the pleadings may not properly be 
granted when there are issues of fact to be tried. 


SUMMARY 


Appellant and appellees have submitted statements with support- 
ing affidavits of witnesses wherein the evidence shows that the terms of 
the contract are in controversy and such a controversy presents material 
issues of fact which may not be disposed of by summary judgment. 


ARGUMENT 


The trial Judge in granting the appellees' motion for summary 
judgment was in effect directing a verdict for the appellees. It is sub- 
mitted that the facts in this case are credible and have legal probative 
force. In Dewey v. Clark, (180 F. 2d 766, at page 772) the United States 
Court of Appeals for the District of Columbia (in its decision, February 
1950) said: 


(4) If conflict appears as to a material fact the 
summary procedure does not apply unless the 
evidence on one or the other hand is too incred- 
ible to be accepted by reasonable minds or is 
without legal probative force even if true; (5) to 
support summary judgment the situation must 
justify a directed verdict insofar as the facts 
are concerned." 


See also Miller v. Shell Oil Co., U.S. Dist. Court, N.D. New York, 
March 6, 1958, (161 F. Supp. 373). 
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Since it appears that appellant Coan may be able to establish the 
facts he alleges as to the terms and duration of the contract, as well as 
of the estoppel situation, he is entitled to be granted the opportunity of 
presenting his evidence so that a jury may weigh the conflicting testi- 
mony, appraise the statements of witnesses and determine the facts. 
As the Court well said in the recent case (December 10, 1954) of 
Arnold v. Luckenbach Steamship Company (160 F. Supp. 807, D.C. S. D. 
N. Y), page 809: 

"[5] Since it is conceivable that the Plaintiff 
may be able to establish the facts which he 

alleges, Defendant is not entitled to summary 
judgment dismissing the claim for damages." 

As to the proposition that the facts alleged in appellant Coan's 
complaint are admitted by appellees' motion, the following quotation 
from the opinion in HMH Publishing Co., Inc. v. Playboy Records, Inc. 
(161 F. Supp. 540, D.C. N.D. Ill.) appears pertinent, page 542: 

"Thus, the allegations of a complaint must be 
viewed in the light most favorable to the plaintiff, 
and all facts well pleaded must be accepted as 
true. Chicago & Northwestern Ry. Co. v. First 
Nat. Bank of Waukegan, 7 Cir., 1952, 200 F. 2d 
383. A complaint cannot be dismissed unless it 
appears to a certainty that the plaintiff would be 
entitled to no relief under any state of facts which 
could be proved in support of his claim. Carroll 
v. Morrison Hotel Corp., 7 Cir., 1945, 149 F. 2d 
404; United States v. American Linen Supply Co., 
D.C. N.D. Ill. 1956, 141 F. Supp. 105." 

Finally, as a general proposition of law, the attention of this 
Honorable Court is invited to the following statement from the opinion 
in Gulf, Mobile & Ohio R. Co. v. Ilinois Central R. Co. (128 F. Supp. 
311 at page 324, aff'd, 225 F. 2d 816 CA 5) quoted with approval in the 


recent (January 1958) case of Murmanill Corp. v. Simkins, (251 F. 2d 
33 CA 5), page 35: 


"A contracting party impliedly obligates himself 
to cooperate in the performance of his contract 
and the law will not permit him to take advantage 
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of an obstacle to performance which he has 
created or which lies within his power to 
remove."’ Citing authorities, including 
Williston on Contracts, Rev. Ed. Sec. 1293 
& 1293(a), Vol. 5. "Implied promise not to 
prevent or hinder performance." 


CONCLUSION 


The judgment of the trial Court in dismissing the complaint 
denied to the plaintiff a trial by jury on the merits of this controversy 
involving a breach of contract by the appellees; accordingly, this 
judgment should be reversed and the case remanded for trial by jury 


on the merits. 
Respectfully submitted, 


WALTER H. E. JAEGER 
EDGAR PARKE REESE 


423 Munsey Building 
Washington, D.C. 


Attorneys for Appellant 
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1 
APPENDIX FOR APPELLANT 
[ Filed Feb. 15, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Carl A. S. Coan, Jr. 
291 Gundry Drive 
Falls Church, Virginia 
(Plaintiff) : 
v. : Civil Action No. 369-57 


Victor J. Orsinger 

1604 K Street, Northwest 

Washington, D.C. 

and 

Tyler Gardens, Inc. 

1604 K Street, Northwest 

Washington, D.C. 
(Defendants) 


COMPLAINT 
(Breach of Contract) 

1. Plaintiff, Carl Coan, Jr., brings this cause of action against 
defendants, Victor J. Orsinger and Tyler Gardens, Inc., a corporation, 
maintaining offices at 1604 K Street, Northwest, in Washington, District 
of Columbia. 

2. This action is for breach of contract and for damages in the 
amount of $12,829.00. 

3. Plaintiff submits that on or about September 30, 1956, Victor 


J. Orsinger, in the presence of several witnesses, discussed the pro- 


visions and terms of a contract whereby the said plaintiff was engaged 


to serve, and plaintiff did promise and undertake to serve as manager 
of Tyler Gardens, Inc. apartments, for which services defendants 
promised to pay plaintiff compensation at the rate of $75.00 per week, 
and in addition, they promised to furnish plaintiff an apartment in Tyler 
Gardens (regular rental for this apartment being $93.00 per month) free 
of all obligation to pay rent, all in consideration of plaintiff's promise 
and undertaking to serve as resident manager. This bilateral 

contract was to continue in full force and effect until the plaintiff 
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completed his law studies as a student duly matriculated in Georgetown 
University Law Center, Washington, D. C. or was obliged to discontinue 
these studies. This agreement was confirmed and made final and con- 
clusive by the exchange of promises to furnish mutual and reciprocal 
considerations by the performance of the promises and undertakings 
hereinabove stated when the parties met on the following day, October 1, 
1956 at the offices of the defendants in Washington, D. C. in the presence 
of one Abe Tolkins, 2730 Wisconsin Avenue, Northwest. 

4. Carl Coan, Jr., the plaintiff, having recently returned from 
active duty in the military establishment, moved into an apartment in 
Tyler Gardens with his family on or about October 12, 1956, at the 
defendants' request and entered upon his duties as resident manager of 
the said Tyler Gardens, Inc. While in the performance of this contract, 
plaintiff received a special delivery letter from defendant Orsinger 
during November 1956 which purportedly terminated said contract. No 
reason for this alleged termination was given in this letter. On Decem- 
ber 1, 1956, defendant Orsinger confirmed this termination in an oral 
conference with plaintiff Coan. No dissatisfaction with the services 
rendered by the plaintiff was ever voiced or communicated to the plain- 
tiff. 

5. In reliance on the aforesaid contract, and acting in good faith 
to perform his obligations thereunder, plaintiff Coan incurred consider- 
able expense in giving up his previous dwelling place and in moving to 
and renovating the house at 2024 20th Rd. N. Arlington, Va. 

6. As a result of this breach of contract by the defendants, 


plaintiff Coan has suffered damages in the amount of $12,829.00 as 


shown below: 


Salary, Nov. 18, 1956-June 7, 1959, $75/wk for 131 wks. $9,825.00 
Apartment, Jan. 1, 1957-June 1, 1959 $93/mo for 29 mos. 2,697.00 
Costs expended on old property, for release | 
Rent (2 months at $90/mo) 180.00 
Moving to Tyler Gardens 32.00 
Utilities 10.00 
Renovation and Repair 85.00 


Total Damages $12,829.00 





Wherefore, Plaintiff prays 

a. That he be awarded damages in the amount of $12,829.00 plus 
interest and costs for this suit to date of award, and 

b. For such other relief as may seem meet, just and proper to 
this Honorable Court. 


/s/ Walter H. E. Jaeger 
Walter H. E. Jaeger 


Plaintiff Coan demands /s/ Edgar Parke Reese 

trial by jury. Edgar Parke Reese 
Attorneys for Plaintiff 
Munsey Building, Di 7-1211 


I certify that I have read the above complaint and to the best of my 
knowledge and belief find the statements therein true and correct. 
Wherefore I have set my hand and seal this 14th day of February, 1957. 


/s/ Carl A. S. Coan, Jr. 
Carl A. S. Coan, Jr. 
Plaintiff 
Sworn to and subscribed before me this 14 day of Feb. 1957. 


/s/ Elsie L. Leishear 
Notary Public 


My com. ex. 12/31/58 


[Filed Apr. 5, 1957] 

ANSWER 

Defendant, Tyler Gardens Corporation (sued herein as Tyler 
Gardens, Inc.) answering the Complaint herein: 

FIRST: Denies each and every allegation set forth in the para- 
graph of the Complaint numbered "1". 

SECOND: Denies each and every allegation set forth in the para- 
graph of the Complaint numbered "3", except that it admits that on or 
about the 30th day of September, 1956, plaintiff and this defendant 
entered into a contract wherein and whereby plaintiff was employed as 
resident manager of Tyler Gardens, but this defendant avers that said 
contract of employment was terminable at the will of either party. 

THIRD: Denies each and every allegation set forth in the para- 
graph of the Complaint numbered "4", except that it denies that plaintiff 
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satisfactorily performed the duties of resident manager in that, among 
other things, plaintiff failed to procure for this defendant, the services 
of plaintiff's wife as a clerk in the office of this defendant, as required 
by plaintiff's contract of employment, and, in that plaintiff failed and 
refused to follow the instructions of his superiors, and, in that plaintiff 
failed to report punctually for duty in accordance with the terms of his 
contract of employment, and except that this defendant admits that 
plaintiff moved into an apartment owned by this defendant, and this 
defendant admits that on or about the 1st day of December, 1956, this 
defendant term inated plaintiff's employment. 

FOURTH: Denies that it has any knowledge or information suffi- 
cient to form a belief as to the truth of the allegations set forth in the 
paragraph of the complaint numbered "5", 

FIFTH: Denies each and every allegation set forth in the para- 
graph of the Complaint numbered "6", 

FOR A FIRST, SEPARATE, AFFIRMATIVE AND 
COMPLETE DEFENSE TO THE CLAIM SET 
FORTH IN THE COMPLAINT, DEFENDANT 
TYLER GARDENS CORPORATION ALLEGES: 
SIXTH: Although the alleged agreement, by its terms, was not to 


be performed within one year from the making thereof, neither the agree- /# | 


ment nor any note or memorandum thereof was ever in writing sub- 
scribed by this defendant who is sought to be charged thereon, or by any 
authorized agent. 
| FOR A SECOND, SEPARATE, AFFIRMATIVE AND 
COMPLETE DEFENSE TO THE CLAIM SET FORTH 
IN THE COMPLAINT, DEFENDANT TYLER GARDENS 
CORPORATION ALLEGES: 

SEVENTH: Heretofore, on or about the 1st day of December, 1956, 
plaintiff and this defendant arrived at an accord and satisfaction of 
plaintiff's claim, in that this defendant provided plaintiff two months 
occupancy of an apartment owned by this defendant, rent free, and 
plaintiff accepted said rent free occupancy in full accord and satisfaction 
of the claim alleged in his Complaint. 
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FOR A THIRD, SEPARATE, AFFIRMATIVE AND 
COMPLETE DEFENSE TO THE CLAIM SET 
FORTH IN THE COMPLAINT, DEFENDANT 
TYLER GARDENS CORPORATION ALLEGES: 

EIGHTH: Defendant is a corporation organized under the laws of 
the State of Virginia and was not and is not subject to service of process 
within the District of Columbia. 

WHEREFORE, Defendant, Tyler Gardens Corporation, demands 
judgment dismissing the Complaint, together with the costs of this action. 

ORSINGER AND DOOLEY 
By /s/ Joseph G. Dooley 


Attorneys for Defendant, Tyler 
Gardens Corporation 

1604 K Street, N. W. 

Washington, D. C. 


[Certificate of Service] 


[Filed Apr. 5, 1957] 
ANSWER 

Defendant, Victor J. Orsinger, answering the Complaint herein: 

FIRST: Denies each and every allegation set forth in the para- 
graph of the Complaint numbered "3", except that he admits that on or 
about the 30th day of September, 1956, he discussed a contract for the 
employment of plaintiff by defendant, Tyler Gardens Corporation, and 
he avers that said contract was the contract of defendant, Tyler Gardens 
Corporation, and not the contract of this defendant, and that said con- 


tract of employment was terminable at the will of either party. 


SECOND: Denies each and every allegation set forth in the para- 


graph of the Complaint numbered "4", and denies specifically that 
plaintiff satisfactorily performed the duties of resident manager of 
Tyler Gardens, in that, among other things, plaintiff failed to obtain the 
services of his wife as a clerk in the office of Tyler Gardens Corpora- 
tion, as required by plaintiff's contract of employment, and, in that 
plaintiff failed and refused to follow the instructions of his superiors, 
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and, in that plaintiff failed to report punctually for duty in accordance 
with the terms of his contract of employment with defendant, Tyler 
Gardens Corporation, and this defendant admits that on or about the 1st 
day of December, 1956, on behalf of defendant, Tyler Gardens Corpora- 
tion, he terminated plaintiff's employment. 

THIRD: Denies that he has any knowledge or information suffi- 
cient to form a belief as to the truth of the allegations set forth in the 
paragraph of the Complaint numbered "5", 


FOURTH: Denies each and every allegation set forth in the para- 


graph of the Complaint numbered "6", 
FOR A FIRST, SEPARATE, AFFIRMATIVE AND 
COMPLETE DEFENSE TO THE CLAIM SET 
FORTH IN THE COMPLAINT, DEFENDANT 
VICTOR J. ORSINGER ALLEGES: 

FIFTH: Although the alleged agreement, by its terms, was not to 
be performed within one year from the making thereof, neither the 
agreement nor any note or memorandum thereof was ever in writing 
subscribed by this defendant who is sought to be charged thereon, or by 
any authorized agent. 

FOR A SECOND, SEPARATE, AFFIRMATIVE 
AND COMPLETE DEFENSE TO THE CLAIM 
SET FORTH IN THE COMPLAINT, DEFENDANT 
VICTOR J. ORSINGER ALLEGES: 

SIXTH: Heretofore, on or about the 1st day of December, 1956, 
plaintiff and defendant arrived at an accord and satisfaction of plaintiff's 
claim, in that this defendant, on behalf of defendant Tyler Gardens Corpo- 
ration, provided plaintiff two months occupancy of an apartment owned by 
defendant, Tyler Gardens Corporation, rent free, and plaintiff accepted 
said rent free occupancy in full accord and satisfaction of the claim 
alleged in his complaint. 





7 
WHEREFORE, Defendant Victor J. Orsinger demands judgment 
dismissing the Complaint, together with the costs of this action. 
ORSINGER AND DOOLEY 


By /s/ Joseph G. Dooley 


Attorneys for Defendant, Victor 
J. Orsinger 

1604 K Street, N. W. 

Washington, D. C. 


[ Certificate of Service] 


[ Filed Mar. 12, 1958] 
MOTION FOR SUMMARY JUDGMENT 

Come now the defendants and respectfully move this Court for 
summary judgment dismissing the complaint pursuant to Rule 56 of the 
Federal Rules of Civil Procedure. 

The grounds of this motion are stated in the affidavits and 
memorandum of points and authorities hereunto annexed. 

ORSINGER AND DOOLEY 


By /s/ Joseph G. Dooley 
Attorneys for Defendants 


* * * * 


[ Certificate of Service] 


[ Filed Mar. 12, 1958] 


Affidavit of Orsinger in Support of Motion 
for Summary Judgment. 


DISTRICT OF COLUMBIA, ss: 

Victor J. Orsinger, being first duly sworn, deposes and says: 

I am one of the defendants named in the above-entitled action; 
I am, also, the president of defendant Tyler Gardens Corporation, sued 
herein as Tyler Gardens Inc. I make this affidavit in support of a 
motion for summary judgment dismissing the complaint pursuant to 
rule 56 of the Federal Rules of Civil Procedure. 
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The Nature Of The Action 

This action was brought to recover damages in the sum of 
$12,829.00 for the alleged breach of an employment contract which the 
plaintiff claims was to run for a term of two years and eight months. 
Itemized, the allegedly recoverable damages consist of salary in the 
sum of $9,825.00, loss of rent-free living quarters, valued at $2,697.00, 
and miscellaneous expenses totalling $307.00. 

Speaking for myself and on behalf of the corporate defendant, I 
deny making the contract alleged in the complaint. The agreement made 
with the plaintiff was a parol contract of employment terminable at will. 

The Facts 
The ultimate truth does not rest upon my statement of the facts. 


The essentials, which I am stating, are a restatement, in narrative 


form, of the facts elicited from the plaintiff on pre-trial deposition. For 
ease in reading, references to the deposition will be by page number 
enclosed in parentheses. 

Plaintiff is a young man -- still only 23 years old (2) - whose 
parents have been summertime neighbors of mine for the past three 
years. I never met the plaintiff until September 30th, 1956 (7,8), and 
my meeting him followed a conversation with his mother, who casually 
mentioned to me that ''Carl" had just returned from Army service and 
was about to go to work as a real estate salesman. Mrs. Coan told me, 
too, that the plaintiff had registered as a student at Georgetown Law 
School. Being further advised that the plaintiff had the responsibility of 
a wife and young baby, I suggested that I might be able to offer a less 
precarious position but with compensation which would enable the plain- 
tiff to take care of himself and his family and finance his education. My 
interest in the plaintiff was aroused because, I, too, had once had the 
double burden of financing my law school education and taking care of 
my family. 

On September 30, 1956, I was about to consummate, on behalf of 
one of my clients, the purchase of Tyler Gardens, a 482 unit apartment 
development in Falls Church, Virginia (8). I knew I was going to be the 
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principal overseer of general management and I knew, too, that one of 
the development's needs was a resident manager, preferably a husband- 
wife team. 

It was my thought that the plaintiff could serve in that capacity 
under the supervision of a general manager, even though he would be 
absent for two or three hours in the morning while attending law school. 
It was my thought, also, that plaintiff's wife could serve as an office 
assistant during the morning hours when the plaintiff was not available. 

All these thoughts I expressed to the plaintiff in the presence of 
members of his family (9). I told the plaintiff that I would have to defer 
a final decision until the next day, because another person was under 
consideration (11, 12). 

The following day, Mr. Coan met me at my law office. I told him 
that the position was available at a salary of $75.00 a week, plus a two 
bedroom apartment worth $93.00 per month. I did not make any contract 
which was to run for the duration of the plaintiff's attendance at law 
school, or for any other fixed period. It would have been a disservice 
to my client had I done so; my client's investment in the property 
amounted to almost half a million dollars, and the plaintiff's business 
experience, in the main, had never amounted to much more than school- 
boy jobs. I knew it and the plaintiff's statements in his deposition bear 
it out (3, 4, 7). 


In these circumstances, the offer to the plaintiff was an experiment 


and I told him so. Concededly, no written contract was made (13) and 
the plaintiff never asked me for one. 

Around the middle of October, I began to hear complaints about 
the plaintiff's work. I learned, further, that the plaintiff's wife rarely 
reported for work at the office and in fact over the six weeks of employ- 
ment she appeared only three times. 

Because of my responsibility, I felt obligated to terminate plain- 
tiff's employment and I did so as appears from the letter dated Novem- 
ber 16, 1956, a true copy of which is annexed hereto, made a part here- 
of and marked Exhibit "A". 
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As attested by the affidavit of A. M. Tolkins, the plaintiff accepted 
the proffered arrangement of two months free rent and consequently did 
not pay any until the 15th of January, 1957. 

For a first affirmative defense to this action, both the corporate 
defendant and myself have pleaded the Statute of Frauds, specifically, 
that section of the statute which requires that contracts not to be per- 
formed within one year shall be in writing. As I have heretofore pointed 
out, the plaintiff, in his deposition, concedes that the terms of the em- 
ployment contract were not reduced to writing although, by his version, 
the employment term was to run well over one year. The following 
interrogation establishes the fact (13): 

"@. Did you and Mr. Orsinger ever sit down and draw 
up a written agreement on this ? 

"A. No. We did not. 

"@. What was said about the term of the employment ? 

"A. The same thing I just told you. I was to hold the 

job while I was in law school. Mr. Orsinger said he hoped 

I would take my full time in law school, to handle the job. 

In other words, he hoped I would -- instead of possibly 

going through fast that I would go through three years, 

which is the normal regular program." 

I never thought that this conversation, which I considered to be 
nothing more than every day talk between a lawyer and a law student, 
would be converted - unilaterally - into a three year contract of employ- 
ment. 

The extraordinary feature of this unwritten three year term of 
employment is the one-sidedness of the obligation. This feature is 
demonstrated in the following sequence of questions and answers (14, 15): 

"Q. Did Mr. Orsinger tell you a law student was needed 
in that job? 

"A. No. 

"Q. Did he tell you that you could not quit the Tyler 
Gardens job as long as you were in law school ‘ 


"A. No." 
* * * x 
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"Q. He never told you that you could not quit the job 
at Tyler Gardens and find another one while you were still 
in law school, did he? 

"A. No. But we had an understanding that I would 
hold the job while I was in law school. 

"Q. Let me ask the reporter to read that question 
to you because the answer is not responsive. 

(Question read by the reporter) 

"A, I said no, but also said the agreement was that 
I would hold the job while I was in law school. 

"Q. That you had told me before, but the basic 
answer to this question which has just been read to you 
by the reporter was 'no', was it not? 

"A. That is correct. 

"Q. In other words, there were no strings attached 
to this thing; you could leave the Tyler Gardens job any- 
time you wanted, could you not? 

"A. That was not my understanding of it. 

"@. You mean Mr. Orsinger told you that you could 
not quit Tyler Gardens at any time while you were in law 
school. 

"A, No. He did not tell me that, but my under- 


standing was that I would not quit on him and he would 


not quit on me. 
"Q. But he did not attach any strings to you, did he ? 
"A, What do you mean by 'strings' ? 
"Q, He did not tell you that you could not quit the 
job at Tyler Gardens anytime you wanted, did he ? 
"A, No. I have already said that. No." 
At no time did I ever tell the plaintiff that he was employed for a 
fixed term. Had along term contract been my intention, a written 
agreement would have been drafted. The three year term now claimed 


by the plaintiff is his own assertion. There are two reasons why it 
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cannot stand: It is not written and, secondly, the contract as stated by 
the plaintiff is one which purports to bind the defendants but left the 
plaintiff free to cease performance at will. I submit that the employ- 
ment of the plaintiff was entirely at will and that the complaint should 
be dismissed. 


/s/ Victor J. Orsinger 


Subscribed and sworn to me this 11th day of March, 1958. 


/s/ St. George R. Raby 
[SEAL] | "Notary Public, D. C. 


[Filed Mar. 12, 1958] 
EXHIBIT "A" 
November 16, 1956 


Mr. Carl Coan 

Tyler Gardens Corporation 
399 West Broad Street 
Falls Church, Virginia 


Dear Carl: 

I have given further thought and reflection to our conversation of 
today and I feel that our seven weeks exp eriment, though noble, would 
not be fair to either you or the people I represent. In my opinion this 
job, like Parkwood, is too big to be handled on a basis where you can 
give it only part time attention. To try to do justice to your education 
and to my confidence in you may result in your education suffering and 
our friendship deteriorating. 

Consequently, Iam relieving you and Pat of any further duties at 
Tyler Gardens effective this date. However, I am sure my owners 
would not object if you wish to remain in the apartment, rent-free, until 
January 15, 1957, which is two months from today. 

Kindest regards. 

Sincerely yours, 
ORSINGER AND DOOLEY 


Victor J. Orsinger 
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[ Filed Mar. 12, 1958] 
Affidavit of Tolkins in Support of Motion 
for Summary Judgment 
DISTRICT OF COLUMBIA, ss: 
A. M. Tolkins, being first duly sworn, deposes and Says: 


Iam general manager of Tyler Gardens, the apartment develop- 


ment at Falls Church, Virginia, at which the plaintiff was formerly 
employed. The records of Tyler Gardens disclose that Mr. Coan, the 
plaintiff, occupied an apartment, rent-free, in the development until 
January 15, 1957, at which time he began paying rent of $93.00 per 
month. 
/s/ A.M. Tolkins 
Subscribed and sworn to before me this 11th day of March, 1958. 


/s/ Bernard E. Roache 
Notary Public, D.C. 


[Filed Mar. 19, 1958] 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 
ON BEHALF OF DEFENDANT 


Now comes the plaintiff Carl A. S. Coan, Jr. and by his attorney 
respectfully urges this Honorable Court to deny defendant's motion for 
summary judgment. 

Since for purposes of this opposition, defendants' motion for 
summary judgment admits the allegations of fact in the Bill of Com- 
plaint, an examination thereof and of the Points and Authorities and 
Affidavits attached hereto will demonstrate that a cause of action is set 
forth in said Bill of Complaint. 

Leave to be heard in oral /s/ Walter H. E. Jaeger 


argument on this motion /s/ Edgar Parke Reese 
is respectfully requested. Attorneys for Plaintiff 
Suite 423 Munsey Building 


[Certificate of Service] 
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[Filed Mar. 19, 1958] 


Affidavit of Carl A. S. Coan, Senior 


DISTRICT OF COLUMBIA, ss: 
Carl A. S. Coan, Senior, being first duly sworn, deposes and says: 
I am the father of Carl A. S. Coan, Junior, the plaintiff in the 
above-entitled action. On September 30, 1956, I heard and participated 
in a conversation between Mr. Victor J. Orsinger and my son Carl. 


During this conversation, Mr. Orsinger offered Carl a position as resi- 


dent manager of Tyler Gardens in Falls Church, Virginia. Mr. Orsinger 
knew that Carl was then employed by the Wright Realty Company; He 
also knew that accepting this position would entail the removal of Carl 
and his family at considerable expense and trouble. The details of this 
employment were discussed and clarified. I received the definite im- 
pression that this employment as resident manager was to last for the 
entire period of Carl's law studies, and until his graduation from 
Georgetown Law School or until his law school career was terminated 
for poor scholarship or for some similar reason. 

I have no recollection of any mention having been made that the 
contract of employment was to be "at will," or terminable by either 
party at his pleasure; in fact, I am quite sure that this was not men- 
tioned nor discussed during this conversation referred to above between 
Mr. Victor J. Orsinger, my son Carl A. S. Coan, Junior, and myself on 
September 30, 1956. 

/s/ Carl A. S. Coan, Sr. 

Subscribed and sworn to before me this 18th day of March, 1958. 


/s/ Wm. R. Lewis 
Notary Public 


My commission expires Dec. 14, 1958. 
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[ Filed Mar. 19, 1958] 
Affidavit of Carl A. S. Coan, Junior 


DISTRICT OF COLUMBIA, ss: 

Carl A. S. Coan, Junior, the plaintiff in the above-captioned cause, 
being first duly sworn, deposes and says: 

In order to clarify and prevent any misunderstanding as to the 
facts elicited during my deposition, I hereby state that it was my definite 
understanding at the time Mr. Orsinger discussed my employment as 
resident manager of Tyler Gardens, both during the conversation on 
September 30, 1956 and the further conversation on October 1, 1956, 
that Mr. Orsinger expected me to stay on the job as resident manager 
during my law school studies and that I would pursue these until I 
either received my Bachelor of Laws or I was dropped for deficient 
scholarship or for some similar reason. This was my clear under- 
standing of the offer Mr. Orsinger made to me and the offer I accepted. 

Mr. Orsinger knew when he offered me this position as resident 
manager at Tyler Gardens that I was employed, and that accepting his 
offer would require me to quit my job with the Wright Realty Company, 
and also to move my family and myself from our residence at consider- 
able expense and difficulty. 

During the entire period of my employment as manager at Tyler 
Gardens, Mr. Orsinger never once commented unfavorably on my per- 
formance of the duties identified with my position until I received a 
letter from him dated November 16, 1956 (EXHIBIT A, Affidavit of 
Orsinger); nor did Mr. Orsinger ever make any comments to my wife 
reflecting on the character of our work performance. 

/s/ Carl A. S. Coan, Jr. 

Subscribed and sworn to before me this 18th day of March, 1958. 


/s/ Wm. R. Lewis 
Notary Public 
My Commission Expires Dec. 14, 1958. 
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[ Filed Mar. 19, 1958] 
Affidavit of Frank P. Fitzmaurice 
OS 


DISTRICT OF COLUMBIA, ss: 

Frank P, Fitzmaurice, being duly Sworn, deposes and says: 

On September 30, 1956, I was at the residence of Mr. and Mrs. 
Carl A. S. Coan, Senior and was present during the course of a con- 
versation between Mr. Victor J. Orsinger and Carl A. S. Coan, Junior. 
The subject matter was Carl's prospective employment as manager of 
Tyler Gardens by Mr. Victor Orsinger. 

I heard the conversation between Mr. Coan and Mr. Orsinger as 
Stated above and understood that Carl was to have this job at Tyler 
Gardens during his law school days until he completed his course of 
Study at Georgetown Law School. I received the impression that both 
Mr. Orsinger and Carl were in agreement that each would do his share 
and that Carl definitely intended to engage in the study of law and that 
Mr. Orsinger promised him his job for the duration of his studies. 

/s/ Frank P. Fitzmaurice 

Subscribed and sworn to before me this 18th day of March, 1958. 

/s/ Anna M. Fucci 
My Commission Expires May 14, 1962. 


{ Filed Apr. 21, 1958] 
MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
Comes now the plaintiff and by his attorney moves this Honorable 
Court to grant plaintiff's motion for leave to amend his complaint. 
Proposed amendments to complaint are attached to this motion as 
Exhibit "A". 
[ Certificate of Service] 


[Filed Apr. 22, 1958] 


TO MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
AMENDMENTS TO BILL OF COMPLAINT 


Amendment 1; amend paragraph three, Bill of Complaint, to read: 
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3. Plaintiff submits that on or about September 30, 1956, Victor 
J. Orsinger, Esquire, in the presence of several witnesses, discussed 
the provisions and terms of a contract whereby the said plaintiff was 
engaged to serve, and plaintiff did promise and undertake to serve, or 
actually serve as manager of Tyler Gardens, Inc. an apartment house, 
for which services defendants promised to pay plaintiff compensation at 
the rate of $75.00 per week, and in addition, they promised to furnish 
plaintiff an apartment in Tyler Gardens (regular rental for this apart- 
ment being $93.00 per month) free of all obligation to pay rent, all in 
consideration of plaintiff's promise and undertaking to serve, or his 
actual service as resident manager. [New material is underscored] 

This bilateral or unilateral contract was to continue in full force 
and effect until the plaintiff completed his studies of law as a student 
duly matriculated in Georgetown University Law Center, Washington, 
D. C. or was obliged to discontinue these studies. This agreement was 
made final and conclusive by the exchange of promises, or by the ex- 
change of defendants' promise for plaintiff's act, to render the reciprocal 


considerations [ here continue to end of paragraph 3 in original com- 


plaint]. 


[ Filed May 5, 1958] 
ORDER 

Defendants having moved this Court for a judgment dismissing 
the complaint herein pursuant to Rule 56, Federal Rules of Civil Pro- 
cedure, and said motion having come on to be heard on the 21st day of 
April, 1958, it is this 5th day of May, 1958, 

ORDERED that said motion be and the same hereby is granted 
and it is 

FURTHER ORDERED that the Clerk of this Court enter judgment 
hereon with costs in favor of defendants. 


/s/ Edward M. Curran 
Judge 


[ Certificate of Service] 
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[ Filed May 9, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 9th day of May, 1958, that the 
Plaintiff, Carl A. S. Coan, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 


entered on the Sth day of May, 1958, in favor of the Defendants Victor 
J. Orsinger and Tyler Gardens Corp. against said the Plaintiff, Carl 
A. S. Coan. 

/s/ Walter H. E. Jaeger 


Attys. for Plaintiff Attorney for Plaintiff 
Walter H. Jaeger, Esq. Carl A. S. Coan 
Edgar Parke Reese, Esq. 

423 Munsey Building 

423 Munsey Building 

Washington 4, D. C. 

District 7-1211 


x * * * 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellees, the questions are: 


1. Is the contract sued upon barred of enforcement by the Statute 
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2. Are the Appellees entitled to summary judgment dismissing 


the complaint? 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The Appellant's Statement of the Case is little more than a review 
of the pleadings and prior motions in the action. The germane facts on 
which the motion was founded and from which the Appellees will argue 
this appeal are contained, for the most part, within the affidavit of 


Victor Orsinger (Appellant's Appendix, 7-12). 


The claim alleged in the complaint is that the Appellant was hired 
as resident manager of Tyler Gardens, a 482 unit apartment development 
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operated by the corporate Appellee, of which Appellee Victor Orsinger 
is President, for a fixed term of two years and eight months (Appel- 
lant's App. 8). It is not alleged that this rather odd duration is some- 
thing that was accomplished by express agreement between the parties; 
it is the Appellant's arithmetical computation of the contract's duration. 
For, says the Appellant, he was to be employed until he 

"completed his law studies as a student duly 

matriculated in Georgetown University Law 

Center, Washington, D. C., or was obliged to 

discontinue these studies." (Complaint, par. 3, 

Appellant's App. 2) 
For an affirmative defense against this claim, the Appellees have 
pleaded the Statute of Frauds. 


As the affidavit supporting the motions to dismiss discloses, the 
Appellant was not known to Victor Orsinger prior to the time he was 
hired (Appellant's App. 8). Coan's family and Orsinger had been 
summertime neighbors for about three years and the discussion result- 
ing in the hiring followed a casual conversation Orsinger had with the 
Appellant's mother. It was the Appellant's mother who mentioned that 
her son had recently returned from Army service; it was she who men- 
tioned his matriculation at Georgetown and his family responsibility 
(Appellant's App. 8). 


These background facts are not immaterial, for they suggest, of 
themselves, the unlikelihood that an inexperienced twenty-two year old 
would be hired for a fixed term to manage an enterprise in which 
Orsinger’s client had invested almost half a million dollars (Appellant's 
App. 8, 9). If the! unlikely thing had been done, the agreement would, 
undoubtedly, have been reduced to writing. 


Concededly it was not reduced to writing (Appellant's App. 10) 


and, concededly, the Appellant was free to leave the job with impunity 
whenever he chose (Appellant's App. 10, 11). In summary, the Court 
has before it a contract which could not be performed within one year 





3 


and, at the same time, an arrangement the Appellant could slide out of 


at his own will. 


This concession to reality was, in all probability, the reason for 
the belated motion for leave to amend the complaint. Following argu- : 
ment of the motion below, an ex-parte motion for leave to amend was 
filed to alter the claim from a demand founded on a "bilateral contract” 


(Complaint, par. 3; Appellant's App. 1) to one 


"whereby the said plaintiff was engaged to serve, 
and plaintiff did promise and undertake to serve, 
or actually serve * * *, for which services 
defendants promised to pay plaintiff * * *, all in 
consideration of plaintiff's promise and under- 
taking to serve, or his actual service as resident 
manager. 


"This bilateral or unilateral contract was to 
continue * * * until the plaintiff completed his 
studies * * * or was obliged to discontinue these 
studies." (Appellant's App. 17, underscoring in 
original) 
The original record discloses that the Judge to whom the motion 
was argued allowed the amendment but, nevertheless, dismissed the 


complaint. 


POINT I 
THE CONTRACT SUED UPON IS 


BARRED OF ENFORCEMENT BY 
THE STATUTE OF FRAUDS 


SUMMARY OF ARGUMENT 


Assuming the facts to be as stated by the Appellant, enforcement 
of the contract sued upon is barred by the Statute of Frauds. Appellant 
urges that performance might have been completed within a year -- by 
reason of his being obliged to discontinue his studies -- but this posi- 
tion confuses performance with defeasance or annulment. Contracts 


which may be annulled within a year are not saved from the bar of the 
statute. 
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ARGUMENT 


With the Appellant's position so clearly established, it becomes 


evident at once that he is hopelessly barred by the Statute of Frauds. 
As enacted in the District of Columbia Code (Sec. 12-302) the Statute 
provides in pertinent part: 

"No action shall be brought whereby *** to 

charge any person *** upon any agreement 

that is not to be performed within the space 

of one year from the making thereof, unless 

the agreement upon which such action shall 

be brought, or some memorandum or note 

thereof, shall be in writing *** and signed 

by the party to be charged therewith ***," 

The argument could be left in this posture except for the thinly 
stated contrivance by which the Appellant hopes to skirt the defense. 
The hoped for escape route is the allegation in paragraph "3" of the 
original and repeated with a qualification in the amended complaint. It 
reads (Appellant's App. 1, 2; 17): 

"This bilateral or unilateral contract was to 
continue in full force and effect until the 
plaintiff completed his studies of law as a 


student duly matriculated in Georgetown Uni- 
versity Law Center, Washington, D. C. or was 


obliged to discontinue these studies." (initial 


underscoring in original; latter underscoring 
added) 
By this allegation, the Appellant says, in effect, that his discon- 
tinuance of "these studies" could occur within a year, thereby making 
his alleged contract one to be performed within the space of one year. 


Such an argument confuses performance with annulment and 
defeasance; it is an argument which was advanced and so thoroughly 
rejected by the Court of Appeals in Street v. Maddux, Marshall, Moss & 
Mallory, Inc., 58 App. D. C. 42, 24 F. 2d 617. 


There, the plaintiff sued on a verbal contract whereby he assigned 
the rents of an apartment house to the defendant and authorized the 
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defendant to pay itself a commission of five percent of the rents, all in 
exchange for financial assistance needed to prevent foreclosure. This 
agreement was to run for a three year term -- unless the plaintiff sold 
the property during that period. In that event, the agreement would 
cease and be of no force and effect. 


The substance of the plaintiff's complaint was that the defendant 
failed to stave off foreclosure. The defendant pleaded the statute of 


frauds. 


The Court of Appeals affirmed a judgment for defendant on 
demurrer, holding that the statute barred recovery and saying (58 App. 
D. C. at pp. 43-44): 


"The agreement upon which the plaintiff relies 
was a parol contract, and it is apparent from a 
reading thereof that the parties did not contem- 
plate its performance within a year after it was 
made. *** The agreement did provide, it is true, 
that it should immediately cease and be of no 
force or effect if the plaintiff sold the real estate 
prior to the expiration of the three-year period. 
That provision of the agreement, however, con- 
templated the annulment, not the performance, 

of the contract. The annulment of an agreement 
necessarily implies that the parties thereto are 
relieved from performing the unperformed obli- 
gations of the contract. Performance, on the 
other hand, means compliance with the obligations 
of the contract and the fulfillment thereof. It 
follows, therefore, that the annulment of a con- 
tract and its performance are distinctly different 
conceptions, and that, although the parol contract 
in issue might be annulled within a year, it was 
none the less a contract, the performance of 
which required three years. Washington, A & G 
Steam Packett Co. v. Sickles, 5 Wall. 580, 595, 
18 L. Ed. 550. 


"It was not possible to perform the contract 
here involved in less than three years. An agree- 
ment which is not to be performed within the space 
of a year from the making thereof means, under 
the statute of frauds, an agreement which appears 
from its terms to be incapable of performance 
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within the year. (citing authorities) 'The very 
circumstance that the contract exceeds the year 
brings it within the statute. If it were not so, 
contracts for any number of years might be 
made by parol, provided they contained a 
defeasance, which might come into operation 
before the end of the first year.’ Dobson v. 
Espie, 2 Hurlstone & Norman, 81. In the cases 
cited by counsel for the appellant, the contract 
could have been performed within a year, 
whereas, in this case, under the terms of the 


contract, it could not be performed until three 
years had elapsed. (original italicized) 

"In Warner v. Texas & Pacific Railway, 164 
U.S.418, 434, 17S. Ct. 147, 153, (41 L. Ed. 495), 
upon which the appellant relies, the correct rule 
was laid down for determining whether or not a 
parol contract was within the statute of frauds 
when the court said: 'The question is not what 


the probable, or expected, or actual performance 
of the contract was; but whether the contract, 


according to the reasonable interpretation of its 
terms, required that it should not be performed 
Within the year." (original italicized) 
The difference between the Appellant's position and the position 


of the Court in the Street case is the difference between fantasy and 
realism. On principle and authority the defense of the Statute is good. 


POINT I 


APPELLANT'S EMPLOYMENT WAS 
TERMINABLE AT WILL 


SUMMARY 


Appellant made no firm commitment to serve for a specific term; 
as a consequence there was no consideration for any counterpromise 
that might have been made to employ him for a specific term. The 
fact of six weeks employment did not destroy his employer's right to 
terminate prior to the expiration of the alleged unexpired term. 





7 
ARGUMENT 


Originally, the Appellant pleaded that he was employed under a 
bilateral contract with each party committed for the duration of Appel- 


lant's period of study at Georgetown. 


Evidently the testimony on deposition caused some uneasiness in 
the Appellant's camp; in the midst of the summary judgment proceed- 
ings below, the claim was stated alternatively and Coan was now claim- 
ing either a bilateral or unilateral contract -- just which, he apparently 


did not wish to say. 


The uneasiness generated by the testimony on deposition is under- 
standable. That segment of the testimony which is included in Orsinger's 
affidavit (Appellant's App. 10, 11) establishes with abundant clarity that 
Coan made no firm promise to remain at Tyler Gardens as long as he 
stayed in law school. He speaks of "understandings" but he does not 
speak of promises or obligations and he concedes that Orsinger never 
told him he could not change his employment even though he continued 
to study law. 


Such a one-sided arrangement is not a contract which would bind 


the Appellees prospectively. As Williston sums up the rule: 


"An agreement wherein one party reserves the 
right to cancel at his pleasure cannot create a 


contract."" (1 Williston on Contracts, 3rd Ed., 


Sec. 105, at p. 418, and cases cited) 
This inexorable principle must have prompted the alternative 
pleading to include an allegation of "unilateral contract" and resort to 
the doctrine of estoppel. To determine whether Rague v. New York 
Evening Journal (Appellant's brief, p. 6) represents the law of New 
York would require an exhaustive review and analysis of all the New 
York cases decided since 1914. That we need not do because the rule 


of the Rague case -- whatever it is -- is not the rule in this jurisdiction. 
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Easter v. Kass-Berger, Inc. 
Mun. Ct. of Appeals, D. C., 
121 Atl. 2d 868. 

In that case, the plaintiff took up a written offer of employment 
which mentioned that the defendant "should be rather busy for the next 
two years at least". The plaintiff was discharged in less than two years 
and brought an action for damages, urging that he had a two year con- 
tract of employment. 


Responding to the argument, the Municipal Court of Appeals held 
(121 Atl. 2d at p. 870): 


"We think reasonable men could not differ as 
to what those words meant, and would have to 
agree that it was not an offer to employ 
plaintiff for a two year period." 


The similarity between the defendant's remark in the Easter case 


and Orsinger's comments (Appellant's App. 10) is striking. Comments, 
however, are not sufficient to avoid the Statute of Frauds nor are they 
sufficient foundation for an estoppel. As the Court said in the Easter 
case (121 Atl. 2d at pp. 870, 871): 


"We think it must be held that a letter offering 
employment with nothing more than a hopeful 
expression like this is not a sufficient memo- 
randum of an oral contract to satisfy the 
statute of frauds. 


“Plaintiff also contends that his part per- 
formance for approximately six weeks was 
sufficient to take the agreement from within 
the operation of the statute and that his coming 
to Washington from Harrisburg estopped defend- 
ant from raising the statute as a defense. Asa 
general rule, nothing short of full performance 
will take a contract not to be performed within 
One year from within the statute. 


"We think plaintiff has shown no basis for 
claiming estoppel. That doctrine is invoked to 
prevent the statute from becoming an instrument 
of fraud. But in the absence of other and stronger 
circumstances, a mere refusal to perform an oral 
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agreement is not such fraud as to prevent the 
application of the statute, despite hardship to 
a plaintiff." 


Both the Easter case and the Street case, supra, make it clear 


that the Statute of Frauds is to be honored as an integral part of the law 
of the District of Columbia. Its protection is not to be whittled away by 
the magic word "estoppel". Equally clear is the acceptance, in this 
jurisdiction, of the principle that rights under unilateral contracts of 


employment arise only after full performance. 


POINT Il 


THE DISTRICT COURT'S GRANTING 
OF APPELLEES' MOTION WAS PROPER 


SUMMARY 


There is no genuine dispute on the facts. Admittedly, the con- 
tract was oral, the Appellant has stated his version of the contract and 
the motion was granted on the facts as he related them. 


ARGUMENT 


The Appellant agrees that his employment agreement was oral 
and it was his statement of its terms which prompted the Appellee to 
move under Rule 56, F.R.C.P. Neither here nor below have the Appel- 
lees argued anything but the legal effect of the facts which the Appellant 
stated in his complaint and in his testimony on deposition. Primarily, 
our motion was grounded in the "pleadings, depositions and admissions 
on file" as provided for by Rule 56. 


The Appellant has offered nothing in the way of a genuine issue 
of fact and it is a genuine issue, not sham issues, which entitles a 


litigant to a jury trial. 
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CONCLUSION 


The Judgment Should Be Affirmed. 


Respectfully submitted, 


ORSINGER AND DOOLEY 


By JOSEPH G. DOOLEY 
Attorneys for Appellees 
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POINT I 


STATUTE OF FRAUDS 


Appellant contends that Statute of Frauds is not applicable to his 
contract of employment with appellees. The cases cited by appellees 
dealt with agreements which by their express provisions could not have 


been performed or terminated within one year from the date of their 


execution. 
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Thus, the oral agreement in Street v. Maddux et al, 1928, 58 App. 
D. C. 42, 24 F.2d 617, upon which appellees rely, was to lease a build- 
ing for three years, the agreed term. Obviously, the case is not in 
point since appellant's contract with appellees not only did not specify 
a fixed number of years, but could have been completed within one year 
"from the date of making thereof." In passing, it might be noted that a 
more recent case, Ross v. Brainard, 1947, 54 A.2d 859, states: "A 
lease for longer than one year must be by deed signed and sealed by 
the lessor.” Consequently, agreements involving the sale of an interest 
in land could not be oral and are a far cry from contracts of employ- 
ment which they do not resemble. Therefore, Street v. Maddux, supra, 
is in no way apposite. 


However, Roberts v. Rockbottom Co., 7 Met. 46, is decidedly in 
point. There, Chief Justice Shaw stated the case then before the court 
as follows: 


"The contract between the plaintiff and the 
Company was that they should employ him, and 
that he should serve them, upon the terms agreed 
on, five years, or so long as Leforest should con- 
tinue their agent. This is a contract which might 
have been fully performed within the year. The 
legal effect is the same as if it were expressed 
as an agreement to serve the company so long as 
Leforest should continue to be their agent, not 
exceeding five years; though the latter expression 
shows a little more clearly that the contract 
might end within a year, if Leforest should quit 
the agency within that time." 


However, even more compelling is Warner v. Texas and Pacific 
Railway Co., 164 U. S. 418, upon which appellees place so much re- 
liance. There, the Supreme Court of the United States, speaking 


through Mr. Justice Gray, criticizes the earlier decision in Packet 
Co. v. Sickles, 5 Wall. 580, [ which appears to be appellees' principal 
authority] in the following words: 
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"In Packet Co. v. Sickles, [ supra] it appears 
to have been assumed, almost without discussion, 
that the contract, according to its true construc- 
tion, was not to be performed in less than twelve 
years, but was defeasible by an event which might 
or might not happen within one year. It may well 
be doubted whether that view can be reconciled 
with the terms of the contract itself, or with the 
general current of the authorities. The contract, 
as stated in the fore part of the opinion, was to 
use and pay for the cut-off upon the boat ‘during 
the continuance of the said patent, if the said boat 
should last so long.' 5 Wall. 581, 594; s.c. 
(Lawyer's Coop. Pub. Co. ed), bk. 18, pp. 552, 
554. The terms ‘during the continuance of' and 
"last so long' would seem to be precisely equiva- 
lent; and the full performance of the contract to 
be limited alike by the life of the patent, and by 
the life of the boat. It is difficult to understand 
how the duration of the patent and the duration of 
the boat differed from one another in their rela- 
tion to the performance or the determination of 
the contract; or how a contract to use an aid to 
navigation upon a boat, so long as she shall last, 
can be distinguished in principle from a contract 
to support a man, so long as he shall live, which 
has been often decided, and is generally admitted, 
not to be within the Statute of Frauds." 


The Supreme Court concludes its opinion with the following obser- 
vation, reversing the judgment of the Circuit Court: 
"The complete performance of the contract 
depending upon a contingency which might happen 
within the year, the contract is not within the 
Statute of Frauds as an 'agreement which is not 
to be performed within the space of one year 
from the making thereof.' " 
The Courts in the District of Columbia have had similar situations 


before them, in Cary v. Hoffman Machinery Corp., 148 F. Supp. 748, 
the agreement contained a provision that the employment was to con- 


tinue "so long as he [the employee] cooperated in the affairs of the 


Company and did not engage in a competitive business."" The agreement 


was made in November 1946, and the performance continued until 
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August 1954, a period of almost eight years, before the breach occurred. 
Judge Pine, citing the case of Riefin v. E. I. duPont, 53 App. D. C. 311, 


said: 


"With reference to the statute of frauds, it 

need only be stated that, inasmuch as the pur- 
ported agreement could have terminated within 
a year, the statute of the District does not apply. 
Campbell v. Rawlings, 52 App. D. C. 47; 270 F. 
1011." | 


In 1957, this Honorable Court, in Snyder v. Hillegeist, 246 F. 2d 
649, declared: 
"The fact that the sale for which commis- 
sions are now sought by appellant took place 
more than a year after the alleged co-brokerage 
agreement was made does not mean the contract 
was incapable of performance within one year. 
Warner v. Texas & Pacific R. R., supra. 
Whether appellant can prove his alleged contract 
is not now important. It is enough that his alle- 
gations if proven will entitle him to recover from 
Hillegeist Co. and C. H. Hillegeist and he is en- 
titled to his day in court to prove them if he can." 
The court also said: "An agreement which is capable, possible 
or susceptible of performance within one year is not within the Statute 


of Frauds." 


There was no specific period of time mentioned in appellant's 
contract and it was "capable, possible or susceptible of performance" 
[Snyder v. Hillegeist, supra] within one year or it "could have termi- 
nated within a year." [Cary v. Hoffman Machinery Co., supra] In 
either event, the Statute of Frauds of the District of Columbia would 


not be applicable according to the cases cited and quoted above. 
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POINT I 
ESTOPPEL 


The case of Easter v. Kass-Berger, Inc., 121 A.2d 868, is not 
germane since defendant did not admit making a contract in that case, 
whereas here, appellees admit making a contract with appellant, the 
only controversy being as to its terms, clearly an issue of fact which 
should go to the jury to afford the appellant the opportunity, not of prov- 
ing the contract--since the appellees expressly admit making it--but to 
prove its specific provisions as he understood them. Furthermore, the 
court was confronted with a practical difficulty since there was no 
transcript of the proceedings in the trial court, and the facts of record 
were quite incomplete. 


In literally scores of decisions, estoppel has been recognized as 
a question of fact which is properly presented to the jury. While it seems 
hardly necessary to cite authority, the following cases illustrate the 
proposition that "The law upon the subject [ of estoppel] is well settled." 


Gulf Oil Corp. v. Texas City Ref. Inc., 218 F.2d 195 (C.A. 4), quoting 
Dickerson v. Colgrove, 100 U. S, 578, 25 L. ed. 618; Wagner v. Shapona, 


123 Cal. App. 2d 451, 267 P.2d 378; Fried v. Fisher, 328 Pa. 497, 196 A. 
39,115 A.L.R. 147. 


In summary, then, appellees here admit making the contract with 
the appellant; however, their impression of the provisions of the contract 
is at variance with the understanding of the appellant. Under the circum- 
stances, the clear issue of fact which should go to the jury is: What were 


the terms of the contract ? 


CONCLUSION 


The judgment of the lower court should be reversed, and the case 
remanded for trial. 
Respectfully submitted, 


WALTER H. E. JAEGER 
EDGAR PARKE REESE 


Munsey Building 
Washington, D. C. 


Attorneys for Appellant 
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1. A rehearing of this case by the Court en banc appears to be 


eminently necessary because: 


a. If the opinion of the majority is permitted to stand, it 
will be tantamount to a reversal of the decision of the Supreme Court 
of the United States in Warner v. Texas and Pacific Railway Co., 164 
U. S. 418, 41 L. Ed. 495, 175. Ct. 147 (1896), a precedent of more than 


three score years’ standing; furthermore, 
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b. The majority and the dissenting opinions, each using the 
Same case, to wit, Warner v. Texas and Pacific R. Co., supra, as the 


criterion, arrive at diametrically opposite conclusions; also, 


c. The case principally relied upon by ‘the appellees, Packet 
Company v. Sickles, 5 Wall 581, 18 L. Ed. 552, was virtually overruled 
in Warner v. Texas and Pacific Railway, supra; finally, 

d. The other three cases discussed and relied on by the 
majority are not in point. The facts in each one (Blue Valley Creamery 
Co. v. Consolidated Products Co., 81. F. 2d 182, 185 (8th Cir. 1936); 
Union Car Advertising Co. v. Boston Elevated Ry. Co., 26 F. 2d 755 
(1st Cir. 1928), 58 A.L.R. 1007; Street v. Maddux, Marshall, Moss & 
Mallory, 58 App. D. C. 42, 24 F. 2d 617 (1928) ) are clearly distinguish- 


able from the facts in the instant case as will be demonstrated. 


POINT I 


A careful analysis of the opinion of the Supreme Court of the 
United States in Warner v. Texas and Pacific Railway Co., supra, will 
demonstrate that a proper construction of the oral contract under con- 
sideration renders ineluctable the conclusion that alternative perform- 
ances by appellant Coan were bargained for: Either the plaintiff 
[appellant herein] "completed his law studies" in Georgetown University 


Law Center "or was obliged to discontinue these studies." 


In the Warner case, supra, relied on as decisive in both majority 


and dissenting opinions, the parties orally agreed that "if the plaintiff 
would grade the ground for a switch, and put on the ties, at a certain 
point on the defendant's railroad, the defendant would put down the rails 
and maintain the switch for the plaintiff's benefit for shipping purposes 
as long as he needed it." (p. 418) The defendant argued that the con- 
tract was within the statute of frauds because it was "not to be per- 


formed within one year from the making thereof.'"' Although both parties 
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continued to perform the contract for thirteen years, the Court held 
that it was possible of performance within the year, and therefore not 
within the operation of the statute. The Supreme Court emphasized the 
fact that the contract was "for the benefit of the plaintiff personally." 
It should be noted that in this case, too, the contract was for the benefit 
of plaintiff Coan {the appellant] personally. The Supreme Court 
specifically quoted the qualification on the time element "for the plain- 


tiff's benefit for shipping purposes for as long as he needed it." 


[Emphasis supplied]. The Court then stated that "no contingency which 
should put an end to the performance of the contract, other than his not 
needing the switch for the purpose of his business, appears to have been 
in the mouth, or in the mind, of either party. If, within a year after the 
making of the contract, the plaintiff had died, or had abandoned his 
whole business at this place, or for any other reason had ceased to need 
the switch for the shipping of lumber .. . the contract would have been 


brought to an end by having been fully performed." (p. 434) [ Emphasis 
supplied]. 


It is submitted that the discontinuance of his law studies by the 
appellant "would have brought to an end [ the contract] by having been 
fully performed" in the same sense as the Supreme Court of the United 
States used that expression in the Warner case. That the performance 
might have continued beyond the year or even that the parties might 
have contemplated a longer period has nothing to do with the fact that 
the alternative performance takes this contract out of the operation of 
the statute. To hold otherwise is tantamount to an attempt to overrule 
the Supreme Court's interpretation of the statute. 


Discussing a case in which a similar situation is presented, a 
well-known authority states: 'One who promises nothing has not made 
a promise that cannot be performed within a year; and the same is true 
of one who promises a long continued performance or a long delayed 


performance on one contingency and no performance on another 
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contingency that may happen within a year. A contract with such an 
alternative is not within the one year clause." Corbin on Contracts 
§ 446 note 40. 


Viewed in the light of the foregoing statement, the moment that 
appellant Coan ceased to be a law student at Georgetown, the promised 
performance by both parties was completed, and nothing further was 


required of either. 


POINT II 


The opinions stated by the majority and in the dissent rely on the 
Same case, Warner v. Texas and Pacific Railway Co., supra, but arrive 
at interpretations which are at loggerheads and cannot be reconciled 
with each other, nor can the majority opinion be made to harmonize 


with the numerous cases discussed by the Supreme Court of the United 


States in Warner v. Texas and Pacific Railway, supra, nor with the 


Court's decision therein. The Supreme Court said: 


"In the very recent case of Weatherford 

Railway v. Wood, 88 Texas 191, it was held that an 

oral agreement by a railroad company to issue to 

one Wood annually a pass over its road for himself 

and his family, and to stop its trains at his house, 

for ten years, was not within the statute." 
The court held that the death of Wood and his family within the year 
would be a contingency sufficient to take the contract out of the operation 
of the statute whether the contingency was contemplated by the parties 
or not. The mere possibility of its happening within the year was 
sufficient. Here, too, the court emphasized the fact that the “agreement 
to give the pass and stop the trains was personal to Wood and his family." 
(p. 433) In the instant case, as has been mentioned, the agreement was 
"personal" to appellant Coan and could not have been transferred or 
bequeathed and depended upon his staying in law school, not upon his 


graduation, as the majority opinion appears to hold. 
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The crux of this hopeless conflict between majority and dissent- 
ing opinions lies in the meaning to be attached to "performance," as 
related to the duration of the contract "until the plaintiff completed his 
law studies . . . in Georgetown University . . . or was obliged to dis- 
continue these studies."" The majority opinion contends that performance 
requires "graduation" (which is not mentioned in the agreement) from 
Georgetown Law Center, whereas the dissent, attaching the logical mean- 
ing to the word "or," gives it its true value as an equivalent and as 
a disjunctive introducing an alternative clause, to wit, "or was obliged 
to discontinue these studies." If the word "perform" is used in the 
sense the Supreme Court of the United States has given it, then there 
can be no doubt that appellant Coan had a contract with clear-cut, alter- 
native performances, and that one of these performances would have been 


accomplished by a discontinuance of his studies at Georgetown, much as 


the contract [ in Weatherford Railway v. Wood, supra] would have been 


performed had his death occurred prior to the stipulated period of ten 


years for which a pass was issued. 


But the Supreme Court of the United States has given its followers 
an even stronger and more specifically analogous case: Roberts v. 
Rockbottom Co., 7 Met. 46, quoted with approval in Warner v. Texas 
Pacific Railway Co., supra. In the Roberts case, as in the instant case, 
a contract of employment was to be interpreted. The contract provided 
that the Rockbottom Company was to "employ him [plaintiff Roberts], 
and that he should serve them, upon the terms agreed on, five years, or 


so long as Leforest should continue their agent." [ Emphasis supplied]. 


Said Chief Justice Shaw: 


"This is a contract which might have been fully per- 
formed within the year. The legal effect is the 
same as if it were expressed as an agreement to 
serve the company so long as Leforest should con- 
tinue to be their agent, not exceeding five years; . . . 
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Actually, it should make no difference whether 'Leforest should con- 
tinue to be their agent, not exceeding five years" or whether Coan 
should continue his law studies for a stipulated period or a shorter one, 
id est, upon ceasing to be a law student. This was held not to be 
"annulment," "cancellation," or "defeasance," but performance. 


POINT Ill 


In the Warner case supra, the Supreme Court of the United States 
traces (pp. 420-425) the interpretation given this section of the statute 
of frauds from the earliest English cases to the later American cases 
and states, "the rule established in England by those decisions [ quoting 
Fenton v. Emblers, 3 Burrow 1278: 'The statute of frauds plainly 
means an agreement not to be performed within the space of a year, and 
expressly and specifically so agreed. A contingency is not within it; 
nor any case that depends upon a contingency.'] has ever since been 
generally recognized in England and America, although it may in a few 


instances have been warped or misapplied." (p. 423). 


As an example of a case containing one of the 'few instances" 
referred to above is Packet Co. v. Sickles, supra, which was discredited 
and practically overruled by the Supreme Court in Warner v. Texas and 


Pacific Railway, supra. The Supreme Court said: 


"In Packet Co. v. Sickles [ supra] it appears 
to have been assumed, almost without discussion, 
that the contract, according to its true construc- 
tion, was not to be performed in less than twelve 
years, but was defeasible by an event which might 
or might not happen within one year. It may well 
be doubted whether that view can be reconciled 
with the terms of the contract itself, or with the 
general current of the authorities."" (pp. 430-431) 


Referring to this case, an eminent authority has said: ''A contrary 


case that should be disapproved is Packet Co. v. Sickles [ supra]." 
Corbin on Contracts 8 446, note 30. 
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POINT IV 


The three cases (Blue Valley Creamery Co. v. Consolidated 


Products Co., supra; Union Car Advertising Co. v. Boston Elevated Ry. 


Co., supra; Street v. Maddux, supra) adduced in the majority opinion 


are not in point as will be demonstrated by the following analysis: 


a. In the Blue Valley Creamery Co. case, the contract pro- 
vided: (1) That the defendant should purchase the entire output of 
buttermilk of certain creameries for a period in excess of one year 
from the date of making the contract; and (2) Either party was to have 
the option of cancelling this agreement to the extent that it applied to 
any creamery or creameries covered by this agreement which might 
be sold. This was regarded as contemplating a partial cancellation as 
possibly occurring within a year, but that the agreement being for a 
longer period was considered to be within the operation of the statute 
since the agreement provided for an optional cancellation. As it 
is generally held that an optional cancellation is not a contemplated 
performance, the case is not in point since the Coan-Orsinger contract 


contemplated alternative performances. 


b. The next case discussed by the majority is Union Car 
Advertising Co. v. Boston Elevated Ry. Co. where the parties entered 
into an unsigned fifteen-year agreement whereby the defendant railway 
leased advertising space in its trains and busses to the plaintiff. Only 
clause 12 of the agreement is significant. It provided for the unilateral 
cancellation of the contract by the defendant under certain conditions 
and stated that defendant "may without being under any liability for so 
doing and without notice, remove all advertisements in its cars or 
busses or any of them. . . ."" This, again, simply amounts to an option 
to cancel or annul without liability. In no way could clause 12 supra 
be construed as an alternative mode of performance; in effect it author- 
izes defendant to cancel and is, therefore, not in point. Appellant Coan 


was never given any authority to cancel his contract, although the 
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majority opinion appears to assume this, however without demonstrating 


it. Also, a significant difference in the two cases lies in the fact that in 


the Union Car Advertising case, the agreement was in writing and involved 


nothing but a 15-year performance, or cancellation. 


c. Finally, the majority opinion leans heavily on Street v. 
Maddux, Marshall, Moss and Mallory, supra, which, far from being 
apposite involves a contract of lease for a specified period of three years. 
Contracts involving transfers of interests in land have not been assimi- 
lated to contracts of employment, but have been considered as in a class 
by themselves, as the cases demonstrate. Furthermore, here there was 
also an option to cancel or terminate by the remarkably simple expedient 
of selling the house which was the subject of the lease. The court held 
that the oral agreement could only be performed in three years, and that 
the sale of the house would operate as a cancellation or annulment. 
Again, it is clear that the owner's sale would prevent the contracted-for 
rental period from running its normal course which was the only per- 
formance bargained for. Therefore, this case is not in point (1) because 
it deals with a real estate contract, not employment; and (2) it involves 
cancellation, not performance. 


POINT V 


There is a significant line of cases which hold that where the em- 
ployee, in reliance on an oral contract of employment, does something 
more than merely quit his existing employment (as here by paying two 
months’ rent and cost of redecorating his apartment), the employer is 


estopped to set up the statute of frauds. 
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SUMMARY 


The majority opinion fails to distinguish between "performance" 
and ''cancellation"' (or "defeasance") as the Supreme Court of the United 


States uses these expression in Warner v. Texas & Pacific Ry. Co., 


Supra. The majority reads into the contract that performance can only 
be accomplished "by graduation" which is neither expressly or implied- 


ly required by the agreement. 


If by "completed" is also meant "finished" (given as synonyms in 
Websters Dictionary) then clearly, Coan's law course at Georgetown 
University would be finished if he were dropped for scholarship, or for 
some other reason. This would constitute complete performance since 
Coan would have done all he was required to do under the contract, and 


Orsinger would then be released from any further obligation. 


The effect of the majority opinion would be to reverse the decision 
of the Supreme Court of the United States in Warner v. Texas Pacific Ry. 
Co. by failing to distinguish alternative performances from "defeasance" 
-- the latter not being favored by the courts as being a form of forfeiture 
which "the law abhors."' Also, the law does not favor the use of the 


statute as a means of avoiding contract obligations. 


WHEREFORE, Appellant respectfully petitions this Honorable 


Court to grant a rehearing en banc. 


WALTER H. E. JAEGER 


EDGAR PARKE REESE 


423 Munsey Building 
1329 E Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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CERTIFICATE OF GOOD FAITH 


I hereby certify that the foregoing petition for rehearing is 
presented in good faith and not for purposes of delay. 


Attorney for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that two copies of the foregoing petition for re- 
hearing were served by hand upon Joseph J. Dooley, Esq., attorney 
for appellee, 1604 K Street, N. W., Washington, D. C., this 22nd day 
of April, 1959. 


Attorney for Appellant 





